Served: April 13, 1992
NTSB Order No. EA-3540

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washi ngton, D.C.
on the 13th day of April, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Avi ation Adm nistration,
Conpl ai nant
SE- 12393
V.
STEVE BEN- HANANI A,

Respondent .

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Jimmy N. Coffrman rendered in this
proceedi ng on February 28, 1992, at the conclusion of an
evidentiary hearing.” By that decision, the |aw judge affirned
an energency order of the Adm nistrator revoking respondent's

private pilot certificate for his alleged operation of an

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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aircraft at a time when his certificate was under suspension,’ in
violation of sections 61.3(a) and 91.13(a) of the Federal

Avi ation Regul ations, "FAR " 14 CFR Parts 61 and 91.° Because we
conclude, for the reasons discussed bel ow, that respondent has
not presented any objection warranting a reversal of the initial

decision, we will deny his appeal."*

’Respondent's certificate had been suspended indefinitely
pendi ng his successful conpletion of a re-examnation of his
qualifications to hold a private pilot certificate. Respondent
had surrendered his certificate in January, 1991 after having
twce failed re-exam nations, and he did not reacquire his
certificate until Septenber of that year, when he succeeded,
followng four additional failures, in passing such a re-
exam nati on

°FAR sections 61.3(a) and 91.13(a) provide as follows:

"861.3 Requirenent for certificates, ratings, and authorizations.

(a) Pilot certificate. No person nmay act as pilot in command
or in any other capacity as a required pilot flight crewenber of
a civil aircraft of United States registry unless he has in his
personal possession a current pilot certificate issued to him
under this part. However, when the aircraft is operated within a
foreign country a current pilot |icense issued by the country in
which the aircraft is operated may be used.

"891.13(a) Careless or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

‘W& note for the record that respondent's appeal brief
appears to have been filed sone two days |ate, and, therefore,
may be subject to dism ssal under Section 821.57(b) of our Rules
of Practice, 49 CFR Part 821. However, because we cannot tel
fromthe record whether there is good cause to excuse the
tardi ness, and the tinme constraints applicable to an energency
proceedi ng preclude us in this case from ascertaining the answer
to that question, we have determned to proceed to a decision on
the nerits.
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The January 29, 1992 Energency Order of Revocation all eges,
in pertinent part, as follows:

1. You are the holder of Private Pil ot
Certificate No. 63440403.

2. By Order dated January 24, 1991, your

Private Pilot Certificate was suspended on an

ener gency basis pendi ng successful conpletion

of a reexam nation of your qualifications to

hol d such certificate.

3. On or about January 28, 1991, you

surrendered your certificate pursuant to the

above- nenti oned energency order of

suspensi on.

4. On or about June 8, 1991, and while your

Private Pilot Certificate was under

suspensi on, you acted as pilot-in-command of

a Piper PA28-140 aircraft, identification

nunber N43078 on a passenger carrying flight

in the vicinity of Linden Airport, Linden,

NJ.
The Adm nistrator's evidence included the eyew tness account of a
former flight instructor of respondent. He testified that he was
certain that he had seen respondent operate (specifically, taxi
and take off in) his Piper aircraft as alleged in paragraph 4 of
t he emergency order, which served as the conplaint herein. The
| aw judge found this witness' testinony to be nore believable
than the testinony provided by respondent's son and ex-wife,
whose recol |l ections, not of the specific Saturday in question
sonme eight nonths earlier, but of their normal routine on
Sat urdays, placed respondent at his honme during the tinefranme the
i nstructor indicated he had seen respondent at the airport.

We find no nerit in respondent's challenge to the | aw
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judge's credibility assessnent in favor of the Admnistrator's

W tness, either on the ground that the | aw judge coul d not
appropriately consider what a witness has to "gain" or "lose" in
determning credibility, or on the ground that, since another
individual with the instructor at the airport could not identify
respondent as the person operating the Piper aircraft, the
instructor's testinony was insufficient to prove the

Adm ni strator's case.

As to the first point, while a witness' notivation for
testifying in a particular way may have no direct bearing on his
ability to have perceived sonething accurately, it is clearly a
rel evant factor for a law judge to consider in evaluating the
likelihood that the witness testified truthfully. Credibility
assessments are not open to attack sinply because they m ght be
predi cated to sone degree on a witness' presunmed interest in the
out cone of a proceeding, rather than limted to an anal ysis of
perceptual factors that nmay have affected the w tness
observations. |Indeed, if credibility assessnments did not enbrace
such extra-perceptual considerations, there would be little
justification for deferring to our |aw judge's resol ution of
conflicting or contradictory versions of events, based on their
havi ng had the opportunity to watch the w tnesses present their
testinmony, for firsthand knowl edge of w tness deneanor woul d be
of no particular benefit in judging whether one w tness
observati ons were superior to another's.
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As to the second part of respondent’'s argunent on the
validity of the law judge's credibility finding, we do not think
the fact that the recollections and observations of the
Adm nistrator's two percipient witnesses were not identical
underm nes the | aw judge's acceptance of the instructor's
identification of respondent as the person he saw operating an
aircraft on June 8, 1991. It is not uncommon for two or nore
W tnesses to the sanme event to recall it differently, but even if
it were, respondent's point would be unavailing. The differences
between the instructor's and the Linden Air Service enpl oyee's
testinony do not appear to reflect anything nore than their
di sparate respective nenories concerning the novenent of an
aircraft that they witnessed fromclose but not identical vantage
points. The | aw judge was aware of these differences, but
nevert hel ess determ ned, after observing all of the w tnesses for
both parties testify, that the instructor's identification should
be credited even though the Admi nistrator's other percipient
wi t ness, for whatever reason, appears not to have seen, or been
able to discern, the pilot.” W find no basis in the disparity

between their observations in this or any other regard pressed by

It is not entirely clear fromthe record whether the
i ndi vidual piloting the aircraft could have been easily seen at
the tinme the instructor directed the other individual's attention
to the aircraft as it taxied across in front of the | obby of the
Li nden Air Service building and turned right to head out toward
the runway. What is clear is that the instructor was on June 8,
1991 famliar wth respondent’'s appearance and the Linden
enpl oyee was not.
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respondent for disturbing the law judge's credibility assessnent
or for finding that the testinony of the instructor alone is an
i nadequate evidentiary foundation for affirmng the
Adm ni strator's charges.

The respondent next argues that the |aw judge erred by not
dism ssing the Admnistrator's conplaint as stale, inasnuch as
t he energency order of revocation was issued nore than six nonths
after the alleged flight, and by not striking the testinony of
the FAA inspector who investigated this matter, on the ground
that the Adm nistrator had wongly failed to produce the
i nspector's report during discovery. W find no nerit in either
argunent .

Di smissal under the Board's stale conplaint rule, 49 CFR

821. 33, was not available to respondent because the
Adm nistrator's conplaint clearly raised an i ssue of respondent's
qualifications to hold an airman certificate.® See, e.g.,

Adm ni strator v. Dunn, 5 NTSB 2211 (1987). Thus, the rul e was

i napplicable by its owmn ternms, and the judge properly denied

respondent's notion under that rule.’

‘The Administrator's conplaint raised an i ssue of |ack of
qualifications in that an individual who operates an aircraft
when his certificate is suspended cannot be said to possess the
care, judgnent and responsibility required of a certificate
hol der. Moreover, respondent's alleged violations are all the
nore serious because the basis for the suspension he allegedly
defied was that he | acked the operational conpetence required of
a certificate hol der.

‘W& agree, noreover, with counsel for the Administrator that
the possibility that respondent's w tnesses' recollections of
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Respondent contends that the testinony of the investigating
i nspect or should have been struck by the | aw judge because the
report of his investigation submtted to FAA counsel, which
assertedly contained notes on a conversation he had with
respondent about his suspected operation of his aircraft on June
8, was not given to himprior to hearing pursuant to a di scovery
request. We find it unnecessary to rule on whether the
Adm ni strator was obligated to turn over the section of the
report in which the notes apparently were placed, nanely, the
anal ysis and recomendati ons section of the Enforcenent
| nvestigative Report ("EIR'"), for we are unable to conclude that
the failure to produce that part of the report prejudiced the
respondent, who had anpl e opportunity to cross exam ne the
i nspector concerning any of his conversations with him?®
Respondent did not need advance notice of the reasons why the
I nspector did not believe his denial of having flown while
(..continued)
the events on the date in issue m ght have been stronger if |ess
time had el apsed between incident and conplaint (nanmely, about 8
nont hs) does not establish actual prejudice based on delay. See
Adm ni strator v. Peterson, NTSB Order EA-2989 (1989). 1In this
connection, the Adm nistrator maintains that it took several
months for himto determ ne that respondent's brother had not

flown the Piper aircraft on June 8, as respondent had originally
cl ai med.

‘At the sane tinme, we nust confess that we are unaware of
any routine practice by our |aw judges of ordering the
Adm ni strator to produce the so-called "deliberative process”
information in the EIR  However, we do not mean to suggest that
the discoverability of notes reflecting the substance of a
conversation is dependent on where the Adm ni strator chooses to
pl ace themin his files.
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suspended in order effectively to prepare his defense.

In view of the foregoing, we find that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's order. W adopt the findings
and concl usions of the | aw judge as our own.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent's appeal is denied, and

2. The initial decision and the energency order of
revocation are affirned.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.
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